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When purchasing or sell-
ing a property, the agree-
ment of purchase and sale
evidences the understand-
ing of the parties as to what is
being bargained for. This can
include not only the house
itself, but also the condition
of the house, the fixtures and
chattels (as well as their con-
dition) and many other fac-
tors. A major source for mis-
understanding in an agree-
ment of purchase and sale
comes from a misunder-
standing of whether a term

of the contract is a condition
or a warranty. In this article
we will take a brief look at the
two and how they can affect
a real estate transaction. Dis-
tinguishing conditions from
warranties in an agreement
of purchase and sale is very
important, as they each lead
to particularly different out-
comes in contract and real
estate law.

A condition is a term which
is essential to the contract.
This means that it goes to the
root of what was being bar-

gained for in the contract. In
other words, a condition in
an agreement of purchase
and sale is imperative to the
agreement being reached. In
contract and real estate law,
if a condition is breached, the
innocent party is entitled to
rescind the contract and to
a return of their deposit, or
they may decide to complete
the transaction and sue for
damages after completion.

A warranty, on the other
hand, is seen as less impera-
tive than, and subsidiary to, a
condition. A breach of a war-
ranty, unlike a breach of a
condition, does not allow the
innocent party to rescind the
contract. The remedy for the
innocent party is to complete
the transaction and sue for
damages resulting from the

breach of the warranty.
However, it is not always

obvious as to whether a term
is a condition or a warranty,
and just because a term is
labeled as a condition or war-
ranty in the contract will not
always determine this. If the
dispute is brought before a
court, the court will look at
the overall construction of
the contract and intention of
the parties.

In the real estate context,
the distinction between a
warranty and a condition can
often lead to frustration in sit-
uations surrounding chattels
and fixtures. Agreements of
purchase and sale will often
include a clause such as, “The
seller represents and war-
rants that the chattels and
fixtures as included in this

Agreement of Purchase and
Sale will be in good work-
ing order and free from all
liens and encumbrances on
completion.” Another exam-
ple may be a warranty by the
vendor that a certain repair
will be done prior to com-
pletion, or that the pool is in
good working order. If the
purchaser discovers prior
to close that, for example,
the refrigerator is no longer
working, as a breach of war-
ranty this will not allow the
purchaser to rescind the con-
tract. The remedy for the pur-
chaser would be to pursue a
claim for damages against
the vendor after the comple-
tion of the transaction.

The differences in con-
tractual effect and remedy
between a condition and a

warranty, as well as the fact
that they are not always easy
to differentiate, are further
reasons why it is important
to work with a real estate
agent and lawyer during a
real estate transaction. When
possible, provide your lawyer
time to review the agreement
of purchase and sale prior
to signing it. This can allow
terms to be redrafted to bet-
ter protect you, as well as give
you a better understanding of
what your remedies may be if
problems arise.
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Q: I signed a leas e to
rent a single-family home
in Ottawa last August, and
things have been fine until
now. However, the per-
son I rented from has now
sold the property. The new
owner has given me a doc-
ument called “Residen-
tial Tenancy Agreement
(Standard form of Lease),”
which has the symbol of
the Ontario government
in the top left hand corner
of page 1. The new owner
has set out a rent that is 25
per cent higher than I am
paying now and says that
I am to pay a deposit for
the last month’s rent. He
is demanding that I sign
the new lease and pay the
deposit and the new rent.
Do I have to?

A: No. Whether it is a house
or an apartment, the sale of a

rental unit does not change
the tenant’s rights. The new
owner “steps into the shoes
of the previous owner.” In
Ontario, when a residen-
tial lease comes to an end, it
automatically renews on the
old terms unless the landlord
or tenant gives notice of ter-

mination, or the parties agree
to terminate the tenancy or
to enter into a new lease.

Absent a termination or
mutual agreement to a new
lease, the only term that can
change is the rent, and it only
changes if the landlord has
given a notice of rent increase

in the approved form at least
90 days before the effec-
tive date of the increase. The
amount of the increase must
be a legal amount. That is
usually the guideline, which
is 1.8 per cent for 2018 and
2019.

The lawful increase can

be above the guideline if the
landlord has experienced
unusual cost increases, such
as property tax increases
above the norm or major
repair costs for such things as
a new roof or furnace. How-
ever, such higher increases
are usually limited to a max-
imum of three per cent per
year. Such higher increases
need to be approved by the
Landlord and Tenant Board.

Buying a property is not a
reason for an above-guide-
line rent increase, regard-
less of how much an owner’s
financing costs have gone
up or whether the rent car-
ries the costs of the prop-
erty. (That used to be a fac-
tor between 1975 and 1990,
but that ground for a rent
increase was eliminated in
1990.)

You do not have to sign
a new lease when you are
renewing your tenancy. Since
your tenancy has already
begun, you do not have to
agree to pay the deposit for

last month’s rent. You could
agree to that, but you do not
have to.

If a tenant rents a new unit
now, landlords are required
to use the Residential Ten-
ancy Agreement (Standard
form of Lease), which is pro-
vided by the Ontario govern-
ment. It does have the gov-
ernment’s Trillium logo on
page 1. There are several sec-
tions that are to be filled in,
including the rent, whether
there is a deposit for last
month’s rent, what utilities
are included and the rules
about smoking, if any.

Landlords can also add
an addendum to deal with
specific issues. For exam-
ple, many landlords use an
addendum that allows them
to reallocate parking, that
requires tenants to carry lia-
bility insurance or that sets
out how tenants need to
report the need for repairs
or to make a request for con-
sent to sublet or assign their
tenancy.

Sale of rental property to new owner does not change
tenant’s rights

Please send questions for rental experts or suggestions for topics to: Rental Guide, c/o Advertising Features, Ottawa Citizen, 1101 Baxter Rd., Ottawa, K2C 3M4 or email to advertisingfeatures@postmedia.
com. Selected questions will be answered in future columns. For immediate assistance, call the Landlord Tenant Board at 1-888-132-3234.
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