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HOMES

Agreement of Purchase and Sale
explained

title. If the lawyer finds any
liens on the property or any
issues with easements, for
example, the Buyer’s lawyer will send a requisition, or
“request”, to the Seller’s lawyer to have the issue resolve
before closing or to undertake to have it resolved as
soon as possible after closing. It is the Seller’s responsibility to resolve any issues
with the title of the property
so that the Buyer has good
title to the home when they
take possession.

Jacques Robert

REAL ESTATE
LAW

Over the next three articles, we will be looking at
some of the clauses contained in the standard OREA
Agreement of Purchase and
Sale. The clauses that we will
be looking at are those that
we receive the most questions about: What does the
clause mean? And how does
it impact the transaction?

Irrevocability: This offer
shall be irrevocable by
(Seller/Buyer) until 5:00
p.m. on the 15th day of March
2017, after which time, if not
accepted, this offer shall be
null and void and the deposit
shall be returned to the Buyer
in full without interest.
This is the clause about
which we get the most
number of questions. What
it means is that once the
Buyer presents their offer to
the Seller for the home, the
Buyer cannot take back their
offer until after the irrevocability date. The reason for
this clause is to protect the
Seller and allow them an
opportunity to consider different offers. For example,
if the Seller receives four
offers and decides to accept
offer A, the Seller will inform
Buyers B, C and D that their
offers will not be accepted.
If the irrevocability clause
was not in place, Buyer A
could have withdrawn their
offer and the Seller would
be left with no buyer, since
the Seller chose to reject the
other three offers.

Completion Date:
This Agreement shall be
completed by no later than
5:00 p.m. on the 27th day of
April, 2017. Upon completion,
vacant possession of the
property shall be given to
the Buyer unless otherwise
provided for in this
Agreement.

The Completion Date cannot occur on a weekend or
on a holiday, and it is generally best to try to close on
days other than at the beginning and end of a month. For
the Land Registry System,
holidays include Family Day
in February and Remembrance Day in November.
The transaction must also
close between 9 a.m. and
5 p.m. If there is a delay in
the completion of the transaction until after 5 p.m., the
registration in the change of
title cannot occur and would
have to be held over until the
next day.

HST: If the sale of the
property (Real Property as
described above) is subject
to the Harmonized Sales Tax
(HST), then such tax shall
be (included in/in addition
to) the Purchase Price. If the
sale of the property is not
subject to HST, Seller agrees
to certify on or before closing,
that the sale of the property
is not subject to HST. Any HST
on chattels, if applicable, is
not included in the Purchase
Price.
HST is not applicable on
a residential resale property and should be stated in
the agreement as “included
in” the purchase price. HST
would not be remitted to the
CRA in addition to the purchase price. However, in situations where the property is
a new construction, a commercial property, or vacant
land, HST is applicable and
would be stated in the Agreement as “in addition to” the
purchase price. For new construction homes, the HST
is already factored into the
purchase price marketed to
the buyer by the builder. For
a commercial property or
vacant land, the lawyers will

co-authored with Robin
Goski, associate lawyer
assist with the HST calculation.

Title Search: Buyer shall
be allowed until 5:00 p.m.
on the 6th day of April, 2017,
(Requisition Date) to examine
the title to the property at
Buyer’s own expense and
until the earlier of: (i) thirty
days from the later of the
Requisition Date or the date
on which the conditions in
this Agreement are fulfilled
or otherwise waived or; (ii)
five days prior to completion,
to satisfy Buyer that there
are no outstanding work
orders or deficiency notices
affecting the Property, and
that its present use (ex: single
family residential) may be
lawfully continued and that
the principal building may
be insured against risk of
fire. Seller hereby consents
to the municipality or other
governmental agencies
releasing to Buyer details of
all outstanding work orders
and deficiency notices
affecting the property, and
Seller agrees to execute
and deliver such further
authorizations in this regard
as Buyer may reasonably
require.
This clause sets out the
rules concerning the title
search conducted by the lawyers. Make certain to leave
enough time for the lawyer to
conduct the searches. While
important for both the Buyer
and the Seller, this clause
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is more important for the
Buyer in the transaction. The
Buyer’s lawyer will search the

title of the property to ensure
that the Buyer will be obtaining a clear and marketable
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